IT 95-3
Tax Type: INCOME TAX

Issue: Business/Non-Business (General)
1005 Penalty (Reasonable Cause Issue)

STATE OF ILLINOIS
DEPARTMENT OF REVENUE
ADMINISTRATIVE HEARINGS DIVISION
CHICAGO, ILLINOIS

THE DEPARTMENT OF REVENUE )
OF THE STATE OF ILLINO S )
) Case No.: XXXXX
V. ) FEI N:  XXXXX
)
XXXXX, ) Harve D. Tucker,
Taxpayer ) Adm ni strative Law Judge

RECOMVENDATI ON FOR DI SPOSI TI ON

APPEARANCES: Sean Cul linan, Special Assistant Attorney CGeneral, of
Chicago, Illinois, for the Departnent of Revenue

SYNOPSI S This is a case involving XXXXX On Novenber 29, 1993, the
Departnment of Revenue issued a Notice of Deficiency for income tax in the
followi ng anobunts: TYE 12/31/89 - $4,278 tax plus $820 Sec. 10051 penalty;
TYE 12/31/90 - $4,278 tax plus $412 Sec. 1005 penalty; TYE 12/31/91 -
$1,127 tax plus $36 Sec. 1005 penalty. The basis of the proposed deficiency
is the Departnment of Revenue's characterization of particular income -
interest, dividends, royalties, capital gains, partnerships - as
apportionabl e business income. By its protest, the Taxpayer objects to the
Departnment's position and states that it should rather be characterized as
nonbusi ness i ncone allocable to the Taxpayer's state of conmerci al
domcile.

By letter dated July 14, 1994, the Taxpayer waived its right to a
hearing and requested that the Admnistrative Law Judge base his
reconmendati on on the facts contained in the file.

On consideration of the matters, it is recommended that the i ssues be
resolved in favor of the Departnment of Revenue.

FI NDI NGS OF FACT



1. The Taxpayer is basically what is left of all of the investnents
of XXXXX, who died 1in 1981. The investnents included XXXXX, XXXXX, XXXXX
basketball team and oil and gas properties and cattle ranches in Col orado
and Nevada. The truck lines were sold in April, 1986, although many of
them were retained by the Taxpayer and then leased to third parties. This
is the Taxpayer's primary business operation.2
2. During the audit period, the Taxpayer owned 100% of the foll ow ng
subsi diaries, which were included in the Taxpayer's consolidated US 1120: 3
a. XXXXX. This conmpany owned XXXXXContinental Truck Wash in Los

Angel es and truck trailers leased to a firmin the Denver area.

b. XXXXX. This conpany was inactive although it held sone

property on the books used by the truck wash in Los Angel es.

C. XXXXX. Thi s conpany was set up to act as a hol di ng conpany
for the Taxpayer's investnent in XXXXX, a limted partnership in
the Denver area which invested in stocks. The Taxpayer started
investing in this limted partnership in 1978 and eventual |y had
a $789,000 investment by 1990. In 1990, the Taxpayer | earned
that its entire investment was worthless, all of the investors
having | ost about $300 mllion. The Taxpayer's portion of the
gain and subsequent |loss was reported in the Illinois return as
non- busi ness i ncone.

3. The Taxpayer filed on a separate basis for all years. It was
determ ned that the Taxpayer should have filed on a wunitary basis to
i ncl ude the three subsidiaries. The Taxpayer agrees with this adjustnent.4

4. The Taxpayer clainmed as non-business all of the incone from
i ntangi bl es on the federal inconme tax return.5

5. Most of the interest incone was received from non-unitary
affiliates or noney market accounts.6

6. Dividend income came froma noney market fund operated by Kenper.7



7. Royalties were received fromoil and gas properties.8

8. Capital gains were generated frominstallnment sales of truck
termnals and income fromthe limted partnership.9

9. The main unagreed issue is the income/loss received from XXXXX,
the limted partnership.10

CONCLUSI ONS OF LAW The Illinois Incone Tax Act, 35 ILCS 5/1501(a) (1)
defines business incone as:

. income arising fromtransactions and activity in the

regul ar course of the taxpayer's trade or business, net of the

deductions allocable thereto, and includes inconme fromtangible

and intangible property if the acquisition, nmanagenent, and

di sposition of the property constitute integral parts of the

taxpayer's regul ar trade or business operations.

Illinois Adm nistrative Code, Ch. | (hereinafter Regulation or Reg.)
Sec. 3050(a) further provides that a person's incone is business incone
unless it is clearly classifiable as nonbusiness incone. Nonbusi ness
i ncone nmeans all incone other that business incone.11

If the incone is classified as business incone, it is apportionable
under 35 |LCS 5/304(a) and includible in Illinois taxable incone. If it is
nonbusi ness inconme, it is allocated to the Taxpayer's comercial domcile
in Colorado under 35 ILCS 5/301(c)(2)(B).

The Taxpayer's primary business is to invest excess cash in (hoped
for) profitable ventures. The Taxpayer does not operate any of the

busi nesses it owns.12 It has only six enpl oyees who nonitor all investnent

activities of the Taxpayer.

The Taxpayer argues that the partnership has no trade or business. It
has no enployees, no tangible property and no business incone. The
partnership generates only portfolio (investnent) incone. It is only an

i nvest nent vehicle. 13 The Taxpayer's facts are correct but its concl usion
iS erroneous. There is nothing to justify the conclusion that business
incone is limted to "operating" incone. The partnership's trade or
business is investnment and all of its incone is business inconme. To argue

that an investnent conpany has no trade or business and, therefore, no



busi ness incone, strains |ogic. The hol ding of these investnents is not
unrelated to their trade or business - it is their trade or business.

Non-resident partners take into account their resepctive share of the
partnership's business inconme. Al income is business inconme unless there
is clear denmpnstration that it is non-business. The Taxpayer has not
denmonstrated why the partnership income is non-business. The Notice of
Defici ency i s sustained.

Harve D. Tucker
Adm ni strative Law Judge

Dat e:

1 35 I LCS 5/1005

2 Auditor's Report, Ceneral Background Information, at p.1 of 2.
3 I d.

4 Auditor's Report, Discussion of Issues, at p.1 of 4
5 I d.

6 I d.

7 I d.

8 Id., at p.2 of 4

9 I d.

10 1Id.

11 See also 35 ILCS 5/1501(a)(13)

12 Al though the Taxpayer owns and |eases out truck termnals, the
Taxpayer does not operate these term nals.

13 See letter fromCPA to Illinois Departnment of Revenue Auditor, dated
June 4, 1993.



